
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 07/23/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 

 

 1.  TIME:  9:30   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS HASSAN 
HEARING ON MOTION TO/FOR EVIDENCE AND/OR ISSUE SANCTIONS FILED 
BY 29 SW LLC 
* TENTATIVE RULING: * 
 
The court notes that there is no timely opposition filed to a motion which seeks evidentiary and 
monetary sanctions based on the alleged willful failure to comply with court ordered discovery. 
The absence of a timely opposition suggests that the failure may have been willful as alleged. 
 
However, the Court notes that an untimely opposition was filed on 7/19/21, a week late and after 
the reply was filed on 7/15/21. No explanation whatsoever was given for the tardy filing of that 
important opposition, so the court declines to consider the merits of that opposition. 
 
As a result the issue sanctions requested are granted; fees are granted as requested, payable 
no later than 7/27/21. In the event that the defendants timely contest the ruling, they will be 
required to serve and file by 4 p.m. on 7/22/21 a declaration with personal knowledge of all the 
reasons for the failure to file a timely opposition. The hearing will be in person at 9.30 a.m. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS SECOND AMENDED 
COMPLAINT FILED BY SILVIO GARAVENTA, WALTER BINSWANGER II , 
* TENTATIVE RULING: * 
 
Continued by the court to August 13, 2021. 
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 3.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of GARAVENTA FILED 
BY LOUISA V. BINSWANGER, SILVIO A. GARAVENTA JR., WALTER 
* TENTATIVE RULING: * 
 
Continued by the court to August 13, 2021. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00659 
CASE NAME: CURTIS VS NATIONSTAR MORTGAGE 
HEARING ON MOTION TO/FOR LEAVE TO FILE 3RD AMND CMPLT FILED BY 
JAMES S CURTIS, LINDA M CURTIS 
* TENTATIVE RULING: * 
 
Unopposed Motion granted at the 7/13/21 Further CMC. This matter is dropped from calendar.  
 

  

 5.  TIME:  9:00   CASE#: MSC19-01540 
CASE NAME: STANLEY VS. CLARK 
HEARING ON MOTION TO/FOR: COMPEL PLTF'S RESPONSES TO DEFTS' 
WRITTEN DISCOVER, FILED BY ANDREA LYNN PATTERSON, RUSSELL VAN 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Case Settled per minutes of 7/14/21.  
 

  

 6.  TIME:  9:00   CASE#: MSC20-00552 
CASE NAME: HAROLD WOULD DEVELOPMENT VS SH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY HAROLD WOULD 
DEVELOPMENT, LLC 
* TENTATIVE RULING: * 
 

 Plaintiff Harold Would Development, LLC’s Motion for Summary Judgment is granted.  

Plaintiff has established it is entitled to summary judgment, as a matter of law on its causes of 

action for Breach of Contract (Lease Agreement); Breach of Contract (Guaranty Agreements); 

and Common Counts. 

Background 

  On or about February 12, 2019, Plaintiff Harold Would Development, LLC and 

Defendant Shining Star Food LLC entered into a commercial lease for premises located at 1525 

Locust Street in Walnut Creek.  Defendant leased the 2,227 square feet of space for use as a 

restaurant.  The Lease provided Defendant would lease the space for a period of ten years, 

commencing 180 days after delivery of the premises to tenant.  The premises were delivered on 
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February 21, 2019 and the rent commencement date was August 20, 2019. Base monthly rent 

was initially set at $9,006.67 per month.  Additional Rent was approximately $1,781.18 per 

month. 

 Defendants Hafsa Khurram and Syed Fahad Raza Zaidi, individuals residing in Contra 

Costa County signed written guaranties for the Lease.  Also Burgerim Group USA, Inc., with its 

principal place of business in Encino, California guaranteed performance under the lease, 

signed by Oren Loni, President of Burgerim.    

 Beginning on November 1, 2019, and continuing through the present, Defendant failed to 

pay its monthly rent, additional rent, and late fees.   On March 13, 2020, Plaintiff filed this action 

for breach of contract and common counts. 

Motion 

 Pursuant to CCP § 437c, Plaintiff moves the Court for summary judgment on the 

complaint for breach of contract, breach of guaranty agreements and common counts on the 

ground there are no triable issues of fact that exist to support any of Defendants’ defenses to 

Plaintiff’s action to recover damages for breach of the subject agreements, or for common 

counts for money owed.  Plaintiff argues it is entitled to judgment, as a matter of law, in its favor 

in the principal sum of $515,353.27. 

Standard on Summary Judgment Motion 

 CCP § 437c(a) provides in part, “A party may move for summary judgment in an action 

or proceeding if it is contended that the action has no merit or that there is no defense to the 

action or proceeding.”  CCP § 437c(c) provides,  “The motion for summary judgment shall be 

granted if all the papers submitted show that there is no triable issue as to any material fact and 

that the moving party is entitled to a judgment as a matter of law.”  “[F]rom commencement to 

conclusion, the party moving for summary judgment bears the burden of persuasion that there is 

no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 

v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

 Here, Plaintiff is the moving party and has the burden of production and the burden to 

persuade the Court there is no triable issue of material fact.  CCP §437c(p) provides: 

For purposes of motions for summary judgment and summary adjudication: 

A plaintiff or cross-complainant has met his or her burden of showing that there is 
no defense to a cause of action if that party has proved each element of the 
cause of action entitling the party to judgment on that cause of action. Once the 
plaintiff or cross-complainant has met that burden, the burden shifts to the 
defendant or cross-defendant to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.   
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The court shall consider all of the evidence set forth in the papers, except the evidence to which 

objections have been made and sustained by the court, and all inferences reasonably deducible 

from the evidence. (Code Civ. Proc., § 437c(c).)  The court strictly construes the evidence of the 

moving party and liberally construes that of the opposing party.  “[A]ny doubts as to the propriety 

of granting the motion should be resolved in favor of the party opposing the motion.”  (Zavala v. 

Arce (1997) 58 Cal.App.4th 915, 925-926.)   

Plaintiff’s Initial Burden 

 Plaintiff has an initial burden of production to make a prima facie showing of the 

nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 850.)  “All that the plaintiff need do is to ‘prove[] each element of the cause of 

action.’ (Code Civ. Proc., § 437c, subd. (o)(1).)” (Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 853.)  Summary judgment law in this state no longer requires 

a plaintiff moving for summary judgment to disprove any defenses.  (Ibid at p. 853.) 

 In the First cause of action, Plaintiff has asserted breach of the Lease Agreement by 

Defendant Shining Star Food, LLC.  In the Second cause of action Plaintiff has alleged breach 

of the guaranty agreements executed by the individual defendants, Hafsa Khurram and Syed 

Fahad Raza Zaidi, and breach of the guaranty agreement by Defendant Burgerim Group USA, 

Inc.   “The elements of a cause of action for breach of contract are ‘(1) the contract, (2) plaintiff's 

performance or excuse for nonperformance, (3) defendant's breach, and (4) the resulting 

damages to plaintiff.’ [Citation.]”  (Tribeca Companies, LLC v. First American Title Ins. 

Co. (2015) 239 Cal.App.4th 1088, 1109.) Plaintiff has presented evidence establishing the prima 

facie case against Defendants. 

  As to the First cause of action, the evidence establishes the existence of a contract. It is 

undisputed that Plaintiff and Defendant Shining Star Food LLC entered into the Lease 

Agreement on February 12, 2019 for lease of space located at 1525 Locust Street, Walnut 

Creek, CA.  The written lease provided Defendant would lease the premises for 10 years.  

(Undisputed Material Fact and corresponding evidence, Nos. 1, 2, and 3.)  The evidence 

establishes Plaintiff’s performance under the contract.  Plaintiff delivered the premises on 

February 21, 2019 and Defendants took possession.  (UMF No. 4.) The evidence established 

Defendants’ breach.  The evidence shows that beginning on November 1, 2021, Defendant 

Tenant failed to pay the monthly base rent, additional rent, and added late fees.  (UMF No. 8.) 

The evidence shows no further rent payments by Defendant. (UMF No.10, 12, and 14.)  Plaintiff 

presented evidence of damages.  (UMF Nos. 18, 27-42.) Exhibit C to Braunstein Decl., ¶13.) 

Plaintiff presented evidence of damages in the amount of $515,353.27, which includes unpaid 

rent from default to termination; unpaid rent from termination to March 31, 21, plus interest; and 

remainder of Lease, with mitigation, pursuant to Civil Code §1951.2(a)(3); broker commission, 

pursuant to Civil Code §1951.2(a)(4); and attorney’s fees and costs, pursuant to ¶ 27.6 of 

Lease.  (Braunstein Decl., Exhibit E.) 

 As to the Second Cause of Cause, Plaintiff has presented evidence of the contract.  

Exhibit D to the Lease contains the Guaranty Agreement signed by Defendants Khurram and 
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Zaidi, personally guaranteeing Tenant’s performance under the Lease.  (UMF Nos. 21, 22, and 

23.)  (Default has been taken against Defendant Burgerim, USA, Inc.) As discussed above, the 

evidence shows Plaintiff’s performance.  The evidence establishes the breach in that it shows 

Defendants were liable for the unpaid rent and they failed to pay the rent.  (UMF Nos. 24 and 

25.) Plaintiff presented evidence of the damages as discussed above. 

 As to the Third cause of action for Common Counts, “[t]he only essential allegations of a 

common count are ‘(1) the statement of indebtedness in a certain sum, (2) the consideration, 

i.e., goods sold, work done, etc., and (3) nonpayment.’ [Citation.]”  (Farmers Ins. Exchange v. 

Zerin (1997) 53 Cal.App.4th 445, 460.)  Here, Plaintiff presented evidence of the indebtedness.  

(UMF Nos. 27-30; 35-42.)  The consideration was the delivery of the premises. (UMF Nos 4-5.).  

Plaintiff presented evidence of nonpayment.  (UMF No. 12.)  

 Plaintiff has produced admissible evidence on each element of the causes of action 

asserted in the complaint.  Plaintiff has carried its burden of production.  The burden shifts to the 

opposing party to make a prima facie showing of the existence of a genuine issue of material 

fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.)  Defendants have failed to 

meet their burden of raising a triable issue of fact.  In fact, Defendants failed to respond at all.  

The motion for summary judgment is therefore granted.  

In the event this ruling is timely contested, the hearing will be at 9 a.m. in person at the 

courthouse. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-02090 
CASE NAME: NICHOLAS M DUNHAM VS UNITED LE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S FIRST 
AMD COMPLAINT FILED BY CALIFORNIA LENDING PARTNERS, INC, 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on stipulated Ex Parte Application to Stay the case pending 
the outcome of binding arbitration.  
 

  

 8.  TIME:  9:00   CASE#: MSC20-02090 
CASE NAME: NICHOLAS M DUNHAM VS UNITED LE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DUNHAM FILED BY 
CALIFORNIA LENDING PARTNERS, INC, TRINIDAD GUZMAN 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on stipulated Ex Parte Application to Stay the case pending 
the outcome of binding arbitration. 
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 9.  TIME:  9:00   CASE#: MSC20-02090 
CASE NAME: NICHOLAS M DUNHAM VS UNITED LE 
HEARING ON CMC & OSC RE: DISMISSAL FOR ATTY BIGGS FAILURE TO ( 
APPR 6/17, & PROSECUTE CASE) 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on stipulated Ex Parte Application to Stay the case pending 
the outcome of binding arbitration. 
 

  

10.  TIME:  9:00   CASE#: MSC20-02422 
CASE NAME: AFNANI VS VOYAJOY INC. 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
VOYAJOY, INC ., 
* TENTATIVE RULING: * 
 
A representative of the Defendant failed to appear as ordered at the settlement conference. As 
a result an OSC was issued for 7/23/21 at 9 a.m. as to why the answer should not be stricken 
and default entered. It is the intent of the court to grant this motion at the OSC hearing. 

  

11.  TIME:  9:00   CASE#: MSC20-02422 
CASE NAME: AFNANI VS VOYAJOY INC. 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DIANA 
THAI 
* TENTATIVE RULING: * 
 
The Defendant failed to appear as ordered at the settlement conference. As a result an OSC 
was issued for 7/23/21 at 9 a.m. as to why the answer should not be stricken and default 
entered. It is the intent of the court to grant this motion at the OSC hearing. 
 

  

12.  TIME:  9:00   CASE#: MSC21-00620 
CASE NAME: MARTINEZ VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY FORD MOTOR COMPANY 
* TENTATIVE RULING: * 
 
The Court continues this hearing to Friday July 30, 2021 at 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSC21-00620 
CASE NAME: MARTINEZ VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY BELTRAY INC 
* TENTATIVE RULING: * 
 
The Court continues this hearing to Friday July 30, 2021 at 9:00 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00620 
CASE NAME: MARTINEZ VS FORD MOTOR COMPANY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court continues this hearing to Friday July 30, 2021 at 9:00 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00682 
CASE NAME: FEILER VS THE FRAME GROUP, ET 
HEARING ON DEMURRER TO COMPLAINT of FEILER FILED BY THE FRAME 
GROUP, INC.,, MICHAEL F. FRAME 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to the Complaint is overruled, but this matter is stayed, as 

explained below. 

Background 
 
The court grants both parties’ requests for judicial notice.   
 
This is an action for rent claimed due.  Plaintiff owns an office building located at 4125 

Blackhawk Plaza Circle, in Danville, California.  Defendants leased Suite 200 in the Property 
pursuant to a lease executed in 2011.  With extensions, the lease ran until June 28, 2020.  
Following expiration of the lease, defendants held over for a time, initially paying less than the 
full rent due, and later, no rent at all.  Plaintiff claims damages of approximately $63,000 in rent 
past due, plus additional amounts for late fees, interest, costs, and attorney’s fees. 

 
Defendant now demurs to the complaint, arguing this action is barred by an Ordinance 

adopted by Contra Costa County in response to the Covid-19 pandemic (the “Ordinance”).   The 
most recent version of the Ordinance is Contra Costa County Ordinance No. 2021-20, passed 
June 22, 2021.   

 
Plaintiff argues the demurrer is untimely and the claim is not barred by the Ordinance. 
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Discussion 
 
The court has discretion to hear a late-filed demurrer.  (Jackson v. Doe (2011) 192 

Cal.App.4th 742, 750.)  Defendant’s conduct here was not exemplary.  But technical objections 
like plaintiff’s rarely advance a case towards resolution, particularly because a defendant who 
fails to demur on time can usually file a motion for judgment on the pleadings instead.  The court 
will exercise its discretion and consider the demurrer. 

 
Turning to the merits, defendant claims that plaintiff’s action for rent is barred by the 

Ordinance. 
 
In pertinent part, the Ordinance reads as follows:     

 
Through September 30, 2021, a landlord of commercial real 
property shall not terminate a tenancy for failure to pay rent if the 
tenant demonstrates that the failure to pay rent is directly related 
to a loss of income . . . associated with the Covid-19 pandemic . . . 
(Ord. 2021-11, Sec. 4 (a).) 
 
Through September 30, 2021, a landlord may not charge or collect 
a late fee for unpaid rend due from a commercial real property 
tenant who demonstrated loss of income . . . as required under 
this ordinance.  (Id., Sec. 4 (d).)   
 
Except as otherwise provided in this subsection, a commercial real 
property tenant who demonstrated loss of income . . . as required 
under this ordinance . . . shall pay all past due rent no later than 
November 30, 2021 . . . . This ordinance does not relieve a 
commercial real property tenant of the obligation to pay rent and 
does not restrict a landlord’s ability to recover rend past due . . . 
(Id., Sec. 4 (e).) (Emphasis added.) 
 

 The Ordinance gives such tenants who did not pay rent in April and May of 2020 
pursuant to Ordinance No. 2020-14 until September 30, 2021 to pay past due rent for those 
months if “the place of business is not a small business or non-profit corporation.”  (Id., Sec. 4 
(e).)   
 

This is an action to recover past due rent, not to terminate a tenancy.  Therefore, the 
Ordinance does not bar it outright. 
 
 Further, nothing on the face of the complaint shows that defendants demonstrated loss 
of income as required by the Ordinance or failed to pay rent in April and May of 2020 under the 
circumstances stated.  Therefore, there is no reason to order dismissal of this action, without 
prejudice, because it was filed before November 30 or September 30, 2021, respectively.   
 
 However, in case defendants did in fact demonstrate such loss of income, and in order 
to avoid any prejudice to defendants, the court orders this matter stayed until November 30, 
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2021.  The stay will be automatically extended if the County extends the deadline to pay past 
due rent again. 
 

  

16.  TIME: 10:15   CASE#: MSC16-01492 
CASE NAME: BENITEZ VS SALGUERO 
COURT TRIAL - SHORT CAUSE/ 5 DAY(S) 
* TENTATIVE RULING: * 
 
Plaintiffs counsel is too ill to commence trial, it will trail day to day, starting Monday 7/26 at 10 
a.m, until counsel is cleared by his doctor. Please ensure that you provide the court with all of 
the documentation required under the Pre-Trial order when the trial does begin.  
 

 

17.  TIME:  9:00   CASE#: MSC20-02422 
CASE NAME: AFNANI VS VOYAJOY INC. 
HEARING ON ORDER TO SHOW CAUSE WHY DEFENDANTS ANSWERS SHOULD NOT 
BE STRICKEN FOR FAILURE TO APPEAR FOR 7/19/21 SETTLEMENT CONFERENCE 
* TENTATIVE RULING: * - SEE ALSO LINES 10 & 11 
 
 Appearance required in person at the courthouse. 
 

  

 


